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DETAILED ACTION 

Response to Arguments 

1. Applicant's arguments filed 1/26/06 have been fully considered but they are not 
persuasive. 

2. Applicant argues that the "layered means element of claim 1 must be construed 
to cover the corresponding structure and material described in the specification and 
equivalents thereof" according to 35 U.S.C. 112, sixth paragraph. Applicant further 
asserts that in referring to the specification, Applicant discloses that the layered means 
of claim 1 comprises preferably "a plastic outer layer 40, a superabsorbent layer 
containing superabsorbent material such as cross-linked sodium polyacrylate 42, and a 
soft layer 44"; and Applicant also discloses that "the superabsorbent polyacrylate layer 
preferably lies between an upper means for storing liquid 46 and an outer means for 
storing liquid 48, such as cellulose or an equivalent material." "Finally, Applicant 
discloses that the superabsorbent material is included in the diaper preferably in 
elongated channels through the bottom portion of said diaper whlich are oval-shaped in 
cross-section." With respect to Applicant's argument, it should be noted that a claim 
limitation will be interpreted to invoke 35 U.S.C. 112, sixth paragraph, if it meets the 
following 3-prong analysis: 

(A) the claim limitations must use the phrase "means for " or "step for; " 

(B) the "means for " or "step for " must be modified by functional language; and 
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(C) the phrase "means for " or "step for " must not be modified by sufficient 
structure, material or acts for achieving the specified function. 
With respect to the third prong of this analysis, see Seal-Flex, 172 F.3d at 849, 50 
USPQ2d at 1234 (Radar, J., concurring) ("Even when a claim element uses language 
that generally falls under the step-plus-function format, however, 112 H 6 still does not 
apply when the claim limitation itself recites sufficient acts for performing the specified 
function."). In the instant case, claim 1 recites "layered means for absorbing". 
Because the claim describes the structure supporting the absorbing function (i.e. 
layered), the phrase is considered not to invoke 35 U.S.C. 112, sixth paragraph. Also 
note Cole v. Kimberly-Clark Corp., 102 F.3d 524, 531, 41 USPQ2d 1001, 1006 (Fed. Or. 
1996) (holding "perforation means.. .for tearing" does not invoke 35 U.S.C. 112, sixth 
paragraph, because the claim describes the structure supporting the tearing function 
(i.e., perforation). Applicant has the opportunity and the obligation to define their 
invention precisely, including whether a claim limitation invokes 35 U.S.C. 112, sixth 
paragraph. Thus, if the phrase "means for" or "step for" is modified by sufficient 
structure, material or acts for achieving the specified function, the USPTO will not apply 
35 U.S.C. 112, sixth paragraph, until such modifying language is deleted from the claim 
limitation. As such, the means-plus- function limitation as presently recited will be 
given the broadest reasonable interpretation (i.e. a layered means for absorbing). 
3. It should be noted also that Applicant originally claimed (claim 1, lines 4-6) a 
bottom portion comprising means for attaching, and layered means for absorbing, and 
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by now deleting "comprising" in the body of the claim, the scope of the invention has 
changed. However, some of the previously applied art, still reads on the invention as 
presently claimed. Further, with respect to Applicant's arguments regarding the prior 
art being intended for use on a human, a recitation of the intended use of the claimed 
invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If 
the prior art structure is capable of performing the intended use, then it meets the 
claim. All the previously applied prior art have the application and use of absorbing 
liquid while secured to a user. 

Claim Rejections - 35 USC §102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims 1,2, 4, 8 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Ohta (5,954,015). Ohta shows a one-piece diaper capable of being worn on a pet 
comprising a lightweight upper portion (6) and an absorbent bottom portion (2), means 
(8,9) for securely attaching the diaper to the pet; and layered means (3) for absorbing 
generally liquid discharge of the pet, whereby the diaper closely conforms to the 
contours of the pet's body; wherein the means for attaching comprises an elongated 
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strip (9) on each side of the upper portion; further comprising means for holding the 
diaper around the pefs tail (40). 

6. Claims 1, 3, 4, 5, 6, 7, 8, 9, 10, 38, and 40-45 are rejected under 35 
U.S.C. 102(b) as being anticipated by Kelly (5,555,847). Kelly shows a diaper capable 
of being worn on a pet comprising a lightweight upper portion, an absorbent bottom 
portion, means (47) for securely attaching the diaper to the pet; layered means (i.e. 
sponge or padding material) for absorbing generally liquid discharge of the pet, 
whereby the diaper closely conforms to the contours of the pet's body; wherein the 
means for attaching comprises left and right slits (see Figures 2,3,5) on a bottom 
portion of the diaper; and the means for attaching comprises a detachable elongated 
strip (56,76) on each side of the upper portion; wherein the strips (76) on an upper 
portion are passable through corresponding slits (83) on a bottom portion; further 
comprising an aperture as means for holding the diaper around the pet's tail; wherein 
the strips (76) are capable of being fastened together; wherein the upper portion 
comprises a soft layer and a layer of polyethylene (col. 2, lines 50-64); and wherein the 
strips are capable of passing through diagonally opposing slits. 

7. Claims 1, 2, 4, and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Lowman (5,234,421). Lowman shows a one-piece diaper capable of being worn on a 
pet comprising a lightweight upper portion (38) and an absorbent bottom portion (36), 
means for securely attaching the diaper to the pet; and layered means (multiple plies) 
for absorbing generally liquid discharge of the pet, whereby the diaper closely conforms 
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to the contours of the pet's body; and the means for attaching comprises an elongated 
strip (30,32) on each side of the upper portion; and means for holding the diaper 
around the pefs tail (14). 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action 

(a) disclosed or described as set forth in section 102 of this title, if the differences between 
the subject matter sought to be patented and the prior art are such that the subject matter as 
a whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

9. Claim 11 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ohta in 
view of Igaue et al. (5,114,420). Although Ohta discloses an animal diaper having an 
absorbent bottom portion, it is not specifically disclosed tha the bottom portion is at 
least partially rigid. Igaue et al. teach a diaper having an at least partially rigid 
absorbent section (13). It would have been obvious to one of ordinary skill in the art 
at the time the invention was made to provide that the absorbent layer of Ohta was 
rigid according to the teaching of Igaue et al. in order to give the diaper structural 
stability. 

Allowable Subject Matter 

10. Claims 12-21, 39 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations 
of the base claim and any intervening claims. 
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Conclusion 

11. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire 
later than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Yvonne R. Abbott whose telephone number is (571) 
272-6896. The examiner can normally be reached on Monday-Thursday 9:30am- 
6:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Teri Luu can be reached on (571) 272-7045. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 




^Yvonne R. Abbott 
_J>rifnary Examiner 
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